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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE::::::::::: 

UDALGURI 

  

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

 

Crl. Appeal No. 13/2017 

 

 

1. Mijul Ali,  

2. Domanik Daimary,  

3. Nirmal Basumatary …………………….…Accused/Appellants. 

-Vs- 

State of Assam………………………..……………….…Respondent. 

 

For the Appellants   : Mr. Dwijen Kumar Boro, learned Advocate. 

For the Respondent : Mr. M. Khaklari, Addl. Public Prosecutor 

Date of hearing      : 05-03-18 

Date of judgment   : 17-03-18 

 

J U D G M E N T 

 

1. The impugned judgment and order dtd. 25-04-17, passed by 

learned Judicial Magistrate First Class, Udalguri, in connection with 

GR case No. 1279/13, convicting and sentencing the 

accused/appellants Mijul Ali, Domanik Daimary and Nirmal 

Basumatary to undergo six months simple  imprisonment and to pay 

a fine of Rs. 1000/- in default to judicial custody for ten days for the 

offence committed under section 468/34 IPC and to undergo six 

months simple imprisonment and to pay of fine Rs. 1000/- in default 
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to judicial custody for ten days for the offence committed under 

section 471/34 IPC is under challenge in the present criminal appeal 

preferred by all the accused persons  as appellants. 

 

2. The prosecution case in brief, is that on 17-10-11, Dr. Chandra 

Prasad Payeng M. & H.O.-1, I/C, Kalaigaon State Dispensary, 

Udalguri, lodged and FIR before the Officer in Charge of Kalaigaon, 

P.S., alleging inter-alia that on that day accused Mijul Ali brought to 

him two certificates, in the name of Miss Nur Banu Begum and 

Pasan Ali, for attestation. Though both the certificates were shown 

to be issued from the Kalaigaon State Dispensary, but on verification 

informant found that the signatures and seals on both the 

documents were forged. 

 

3. On the basis of the FIR, Kalaigaon, P.S. Case No. 69/11 under 

section 468/419/471 IPC, was registered and after completion of 

investigation police submitted charge sheet under section 

468/419/471 IPC, against the accused persons Mijul Ali, Domanik 

Daimary and Nirmal Basumatary. 

 

4. Learned trial court having found sufficient materials to proceed 

against the accused persons issued processes against them. 

Accordingly, all the three accused persons appeared before the 

court. Learned trial court framed charges under section 468/471/34 

IPC and read over the ingredients of charges under the said section 

to the accused persons to which they pleaded not guilty and claimed 

to be tried. 

 

5. During trial the prosecution examined 12(twelve) prosecution 

witnesses which were duly cross examined by the defence. Learned 

trial court also examined one court witness. 
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6. Defence case was of total denial and no witness was examined by 

the defence.  

 

7. The learned Judicial Magistrate First Class, Udalguri, upon 

consideration of materials on record vide judgement dtd. 25-04-17, 

having found the accused persons Mridul Ali, Domanik Daimary and 

Nirmal Basumatary guilty under section 468/471/34 IPC, convicted 

them under the said section and sentenced them to undergo six 

months rigorous imprisonment and to pay a fine of Rs. 1000/- in 

default to judicial custody for ten days for the offence committed 

under section 468/34 IPC and to undergo six months rigorous 

imprisonment and to pay of fine Rs. 1000/- in default to judicial 

custody for ten days for the offence committed under section 

471/34 IPC. 

 

8. I have heard learned Counsel Mr. Dwijen Kumar Boro for the 

accused/appellants and learned Addl. PP M. Khaklari appearing for 

the respondent, the State. Ld. counsel for the accused 

persons/appellants has submitted that ld. trial court has failed to 

properly appreciate the evidence on record and only on the basis of 

FSL report and evidence of Investigating Officer convicted the 

appellants. The prosecution has failed to examine two vital 

witnesses namely Kasem Ali and Musstt. Jamela Khatun, who are 

the father and mother of Pasan Ali respectively and without 

examining these two vital witnesses the learned trial court came to 

a finding that the birth certificates were issued and going to be used 

by the appellants in the instant case. Learned counsel for the 

appellants has further submitted that the informant (PW1) could not 

identify the accused persons. In his evidence in chief he stated 

about one person namely Mijul Ali but in cross examination he 

revealed that two aged persons brought the birth certificates to him 

for attestation. Learned counsel for the appellants has also 
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submitted that though two birth certificates were seized but birth 

certificates of Nur Banu Begum was missing. He has also submitted 

that counterfoil of birth registration register was not seized by the 

police. Learned counsel for the appellants relied on the following 

decision reported in Dipak Paul Vs State of Tripura, 2008 (1) GLJ 

701 in support of the defence side. Learned counsel for the 

appellants has submitted that learned trial court committed mistake 

while applying the provisions of section 73 of Indian Evidence Act. 

In this regard he relied on the decision reported in State of U.P. Vs 

Ram Babu Misra, 1980 AIR 791. It has also been submitted by 

learned counsel for the appellants that the opinion of hand writing 

expert is the weakest and the least reliable evidence and it is not at 

all safe to pass conviction upon the opinion of hand writing expert 

alone. In the instant case learned trial court has solely relied on the 

opinion of the hand writing expert to convict the accused persons. 

In this regard the decision reported in M. Durga Prasad Vs State of 

AP, 2004 CriLJ 242 has been relied on by the appellant side. 

 

9. Learned Additional PP for the respondents on the other hand 

submitted that prosecution has proved the case beyond all the 

reasonable doubts and therefore conviction and sentence are 

unassailable in law and on facts. 

 

10. At this stage it would be expedient to cast a glance on the evidence 

on record. The prosecution side to prove its case examined as many 

as twelve (12) witnesses. 

 

11. PW1 is the informant Dr. Chandra Prasad Payeng. In his evidence 

PW1 had deposed that on 17-10-11 one person named Mijul  Ali 

came to his office with certain birth certificates and requested PW1 

to attest the photocopies of those certificates in his capacity as 

Gazetted Officer. The certificates showed name of Nurbhanu Begum 
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and Pasan Ali. PW1 verified the original certificates and found that 

his signatures on those two so called original ceritificates were 

forged. PW1 recognized that those birth certificates were not issued 

by Kalaigaon State Dispensary. The issue numbers on the 

certificates did not tally with the records of the dispensary. PW1 

then detained the person who had brought the certificates and 

informed the police about the matter. PW1 also lodged FIR before 

the Police. Ext.-1 was the FIR, Ext.-1(1) was the signature of PW1. 

PW1 had deposed that he handed over the forged certificates to the 

police. Material Ext.-1 was the forged birth certificates in the name 

of Pasan Ali. Material Ext.-2 was the photocopy of the certificate 

which was produced before PW1 for attestation. In cross 

examination PW1 had revealed that before filing the FIR he 

informed the police over phone and asked them to come to his 

office. PW1 had also revealed that the person who appeared before 

him for attestation were two aged persons. PW1 had seen both the 

accused persons when they were arrested by the police. These two 

accused persons were not the persons who came for attestation. 

The birth registration register had not been seized by the police. 

PW1 had denied the suggestion that the forged certificates 

produced before him were issued by his office and that was the 

reason as to why the birth registration register had not been seized 

by the police. 

 

12. PW2 is Md. Saddam Hussain. In his evidence PW2 had deposed that 

he was the VDP Secretary of No. 2 Kalaigaon. He did not know 

about the facts of the accused. He used to spend time in front of 

the canteen near the police station. Therefore when the police 

asked him to put his signature, he readily gave his signature. Ext.-1 

was the seizure list. Ext.-1(1) was the signature of PW2. In his cross 

examination PW2 had stated that he put his signature on a blank 

paper. He did not know the accused persons. 
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13. PW3 is Subhash Barman. In his evidence PW3 had deposed that he 

worked in Kalaigaon State Dispensary. The police had seized the 

duplicate birth certificates in his presence. As part of his duty he 

maintained the register of Death certificate and Birth certificate. On 

the date of occurrence one person brought the birth certificates and 

asked PW3 for attestation. When he verified the documents he 

found that the birth certificates looked similar to the birth 

certificates issued by the Kalaigaon State Dispensary, but it was not 

genuine. PW3 had deposed that the signature of Dr.Chandra Prasad 

Payeng was forged and the registration number of the birth 

certificates was 2100 and 2010. Whereas in the register he had 

registered only 1600 birth certificates till that day in the year 2010. 

PW3 immediately took the documents before Dr. Chandra Prasad 

Payeng who verified the documents and found that the documents 

were forged one. Ext.-2 was material exhibit Q1 and Q2 (Birth 

certificates). Ext.-2(1) was the signature of PW3. In his cross 

examination PW3 had deposed that he had been working in 

Kalaigaon State Dispensary, since 2004. He could identify the 

signature of Dr. Chandra Prasad Payeng. The accused brought two 

forged documents but he did not remember the names of the 

applicants. The person who brought the certificates was an old man. 

PW3 had stated that he did not make any enquiry as to from where 

they had obtained the forged certificates. The police did not seize 

the register of 2010 from his office. PW3 had also stated that he did 

not remember whether these certificates are the same documents 

which were seized in the presence of Bipul Deka, Dr. Chandra 

Prasad Payeng and PW3. PW3 had stated that he did not know the 

person who had issued these forged documents. 

 

14. PW4 is Bipul Deka. In his evidence PW4 had deposed that at the 

time of occurrence he was sitting in the chamber of Dr. Chandra 
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Prasad Payeng. At that time, clerk Arju Rahman came inside the 

chamber and showed some fraudulent birth certificates. After some 

time, police came and arrested the accused persons. PW4 had 

deposed that police had taken his signature at the seizure list. Ext.-

1(2) was the signature of the PW4 on the seizure list. PW4 had 

deposed that the fraudulent birth certificates were produced before 

the clerk for attestation and when he had verified and found that 

the signature of Dr. Chandra Prasad Payeng had been forged, he 

brought this matter to the notice of Dr. Payeng. In his cross 

examination PW4 had stated that one of the persons who had 

produced that fraudulent birth certificates was a middle aged person 

and the other was a young boy. PW4 had signed the seizure list in 

the office. 

 

15. PW5 is Md. Yusuf Ali. In his evidence PW5 had deposed that the 

occurrence took place about two years back. The police had asked 

him to sign and he had given his signature. PW 4 was declared 

hostile by the court on the prayer of prosecution side. In his cross 

examination by the prosecution side PW5 had denied the suggestion 

that on 17-10-11 at Kalaigaon P.S. police had seized one birth 

certificate from Kashim Ali which was a false birth certificate and it 

was seized in his presence. PW5 had stated that Ext.-1 was the 

seizure list. Ext.-1(2) was his signature and Ext.-2 was the 

statement of PW5 under section 161 Cr.P.C. In cross examination by 

the defence PW5 had stated that while he was standing in the Bus 

Stand near the police station, he was called by the police and asked 

to sign on the paper at police station. PW5 had stated that Ext.-2 

was not written in his presence. He also stated that he had not seen 

the seized articles. 

 

16. PW6 is Mr. Upen Daimary. In his evidence PW6 had deposed that he 

knew accused Domanik Daimary. About 2 years back the incident 
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happened. He had heard that Domanik Daimary forged a birth 

certificate. When PW 6 went to the police station to enquire about 

the matter his signature was taken in the seizure list. Ext.-3 was the 

seizure list. Ext.-3(1) was the signature of PW6. In his cross 

examination PW6 had stated that he put his signature in the paper 

as asked by the police and there was nothing written in the paper. 

The seized articles were not shown to him. 

 

17. PW7 is Bristi Mochari. In his evidence PW7 had deposed that he 

learnt that accused persons did forgery of certificates, but he had 

not seen any such certificates. PW7 was declared hostile by the 

prosecution. In his cross examination by the prosecution PW7 had 

denied the suggestion that he stated before the police that on 17-

10-11, police had seized many forged false certificates, seals of High 

School and Headmaster from the house of Domanik Daimary in his 

presence PW7 put signature in the seizure list. Ext.-B was the 

statement of PW7 under section 161 Cr.P.C. Ext.-3(2) was his 

signature. In his cross examination by the defence PW7 had stated 

that he and accused Domanik Daimary belonged to same village. He 

did not go to the house of Domanik Daimary alongwith the police. 

He put his signature in the seizure list in the police station. He had 

not seen the seized articles. 

 

18. PW8 is Sri Babul Basumatary. In his evidence PW8 had deposed that 

about 2 years back, he went to Kalaigaon, P.S. to meet the accused 

persons, then the police took his signature on white paper. PW8 did 

not know as to why his signature was taken by the police. PW8 had 

also deposed that he did not know about the incident. Ext.4 was the 

seizure list. Ext.-4(1) was the signature of PW8. In cross 

examination PW8 had stated that he put signature on a blank paper. 

He had not seen the seized articles. 
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19. PW9 is Sri Jeetu Daimary. In his evidence PW9 had deposed that he 

did not know anything about the incident. He knew the accused and 

when he went to Kalaigaon, P.S., to meet the accused, police took 

his signature. Ext.-4 was the seizure list. Ext.-4(1) was his 

signature. In cross examination PW9 had revealed that he put 

signature on a blank paper. 

 

20. PW10 is Sri David Basumatary. In his evidence PW10 had deposed 

that he did not know anything about the incident. On hearing about 

the arrest of the accused, he went to the Kalaigaon, P.S., then the 

police took his signature on white paper. Ext.-4 was the seizure list. 

Ext.-4(3) was the signature of PW10. In cross examination PW10 

had stated that he put signature on a blank paper. He had not seen 

the seized articles. 

 

21. PW11 is Mr. Tamizuddin Ahmed, Senior Scientific Officer. In his 

evidence PW11 had deposed that on 31-12-2012, the Director, FSL, 

Guwahati directed him to examine the document sent by S.P., 

Udalguri in connection with Kalaigaon, P.S, Case No.-69/11 under 

section 468/471 I.P.C. The document marked as M.Ext.-1 was sent 

to FSL, alongwith the specimen signature of Dr. Chandra Prasad 

Payeng as sent to FSL by the I.O. and same was marked by him as 

S1 to S6 and the specimen signature of Domanik Daimary as sent to 

FSL by the I.O. and same was marked by him as S7 to S18. 

Accordingly, he compared the specimen signature of Dr. Chandra 

Prasad Payeng as marked by him as S1 to S6 and the signature 

marked as Q2 in M.Ext.-1 and found that the specimen signature of 

Dr. Chandra Prasad Payeng and the signature marked as Q2 in 

M.Ext.-1 did not belong to one person.  

He also compared the specimen signature of Domanik 

Daimary as marked by him as S7 to S18 and the body writing 

marked as Q1 as well the signature marked as Q2 in M.Ext.-1 and 
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found that the body writing marked as Q1 as well the signature 

marked as Q2 in M.Ext.-1 and the signature marked as S7 to S18 

belonged to one person. Accordingly, he submitted the opinion 

before the Director, FSL, Guwahati. M.Ext.-1 was the original birth 

certificate. M.Ext.-2 was the Xerox certificate containing the 

specimen signatures of Domanik Daimary from S17 to S18. M.Ext.-3 

was the specimen signatures of Dr. Chandra Prasad Payeng from S1 

to S6. M.Ext.-4 was the specimen signatures of Domanik Daimary 

from S7 to S16. Ext.-5 was his opinion and Ext.-5(1) was his 

signature. Ext.-6 was the forwarding report of the director of FSL and 

Ext.-6(1) was the signature of Dr. R.N. Khound whose signature was 

known to PW11. 

  In cross examination of PW11, he had stated that on 28-12-

12 the document was sent by the S.P. Udalguri in sealed packet 

containing memo number. He was asked to examine on 31-12-2012. 

One/Two persons were there to assist him at the time of the 

examination. There are large numbers of cases pending in the FSL, 

Guwahati. After three months, he submitted the report. He did not 

know who wrote the signatures marked as S7 to S18. The specimen 

signatures were sent to them by the I.O. of the instant case. M.Ext.-

3 and M.Ext.-4 contains the seal of their office as there was no 

procedure to put their signatures there. PW11 denied the 

suggestion that he had given wrong opinion. 

 

22. PW12 is the I.O., S.I. Md. Habibur Rahman. In his evidence PW12 

had deposed that on 17-10-11, while he was working as S.I. at 

Kalaigaon, P.S., he received one FIR form Dr. Chandra Prasad 

Payeng alleging that two birth certificates were produced before him 

which were forged. Then he registered a case and during 

investigation he visited the place of occurrence, drew the sketch 

map, and took the statement of the witnesses. He seized the two 
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birth certificates. He also arrested Mijul  Ali, who was involved in the 

instant case. Ext.-1 was the seizure list as to the birth certificate of 

Nur Banu and Xerox copy of the birth certificate of Pasan Ali. Ext.-

1(3) was his signature. Ext.-1 was the seizure list as to the original 

birth certificate of Pasan Ali. Ext.-1(3) was his signature.  

PW12 has deposed that he sent the birth certificates to the FSL for 

verification. He also collected the specimen signatures of Dr. 

Chandra Prasad Payeng and sent to the FSL for verification. M.Ext.-

3 are the specimen signatures of Dr. Chandra Prasad Payeng and M. 

Ext.-3 (1) was the signature of PW12. M.Ext.-4 are the specimen 

signatures of Domanik Daimary collected by him and M.Ext.-4(1) 

was the signature of PW2. PW12 also searched the house of 

Domanik Daimary and found some seals and document and seized 

the same. Ext.-3 was the seizure list. Ext.-3(3) was his signature. 

During investigation he came to know that Nirmal Basumatary was 

also involved in the instant case. He also searched the house of 

Nirmal Basumatary and found some seals and document and seized 

the same. Ext.-4 was the seizure list. Ext.-4(4) was his signature. He 

also arrested the accused persons Domanik Daimary, Nirmal 

Basumatary and Mijul  Ali. Later on, accused persons were sent to 

the judicial custody. He also collected the report from the FSL. After 

completion of the investigation, PW12 submitted the charge sheet 

under section 468/419/471 IPC, against accused Domanik Daimary, 

Nirmal Basumatary and Mijul  Ali. Ext.-7 was the Charge Sheet and 

Ext.-7(1) was the signature of PW12. 

 

23. In this case learned trial court has examined Md. Azizur Rahman 

L.D.A., of Kalaigaon State Dispensary as Court witness. In his 

evidence CW1 Md. Azizur Rahman had deposed that no birth 

certificate was issued in the name of Pasan Ali during the year 2010 

under Kalaigaon State Dispensary. On 05-08-10, he registered total 

five births from serial no. 855 to 859. Ext.-8 was the Register of 
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birth for the year 2010. Ext.-8(1) was the page containing serial no. 

845 to 861. The last registration for birth was 1589 in the year 2010 

under Kalaigaon State Dispensary. Ext.-8(2) was the last page of 

the Register of birth for the year 2010 under Kalaigaon State 

Dispensary, having last registration number was 1589. In cross 

examination CW1 had deposed that there was no seal of their 

hospital in Ext.-1. There was no signature of the Head of the 

institutions in Ext.-1. CW1 had revealed that he used to maintain 

Ext.-1 with the assistance of other employees. He had not seen the 

counterfoil of the birth certificates in the court. 

 

24. On assessment of the evidences on record it appears that in his 

evidence PW1, the informant Dr. Chandra Prasad Payeng, who was 

the Medical Officer, Kalaigaon State Dispensary, at the time of 

occurrence of alleged incident of production of forged birth 

certificates for attestation, has deposed in his evidence that accused 

Mijul  Ali, brought the photocopies of two birth certificates in the 

name of Nur Banu Begum and Pasan Ali, and on verification of the 

original documents had found that both the documents were forged. 

In the FIR also the same statement was made by the PW1, the 

informant. In cross examination, contradicting his evidence in chief 

and statement in the FIR, he had revealed that the persons who 

appeared before him for attestation were two aged persons. PW3 

Sri Subash Barman, who also worked in Kalaigaon State Dispensary, 

whose duty was to maintain the register of death certificates and 

birth certificates, had also revealed in his cross examination that the 

person who brought forged birth certificates was an old man. PW5 

Sri Bipul Deka, who was sitting in the chamber of PW1 at the time 

of occurrence had also revealed in his cross examination that one of 

the persons who had produced the fraudulent birth certificates was 

a middle aged person and other was a young boy. Thus prosecution 

witnesses have adduced contradictory evidence with regard to the 
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persons who brought the fraudulent birth certificates to the 

informant for attestation on the date of occurrence. 

 

25. The prosecution has also failed to examine the parents of Pasan Ali 

and Nur Banu Begum, who are material witnesses of the case. 

There is no evidence either from the person whose name appeared 

in the birth certificate or from their parents as to who had actually 

prepared the birth certificates. 

 

26. With regard to the evidence of hand writing expert, learned counsel 

for the appellants has relied on the decision reported in M. Durga 

Prasad Vs. The State of A.P., 2004, CriLJ 242. In the said     

decision the Hon’ble Andhra High Court has stated as follows: 

“But, it should be borne in mind that the opinion of an expert 

in writing is the weakest and the least reliable evidence and 

that it is not at all safe to base conviction upon the opinion of 

writing expert alone. Courts have refused to act upon the 

evidence of expert unless it is corroborated by independent 

evidence. In a catena of decisions, it was ruled by the Apex 

Court that it would be highly unsafe to convict a person on 

the sole testimony of an expert. Therefore, the evidence of 

the expert (P.W. 33) who deposed in court basing on the 

opinion given by him earlier, cannot be said to be a con-

elusive proof. It is so more particularly because of the fact 

that the said evidence is not corroborated by any independent 

evidence. Apart from that, as seen from the evidence on 

record the specimen signatures which were sent to the expert 

for examination were not obtained in open Court and they 

were obtained during the course of investigation by the C. B. 

I. Such an opinion based on the specimen signatures which 

are not taken in open Court, cannot be relied upon by the 

Court as it is not a valid opinion. Therefore, conviction cannot 
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be based solely placing reliance on such opinion. Thus, the 

evidence on record is not sufficient to hold that A-3, A-7 and 

A-8 have fabricated and forged the documents, as alleged by 

the prosecution. However, the prosecution was able to 

establish the guilt of A1 as he did not scrutinize the relevant 

file in spite of the endorsement by PW5 for scrutiny and 

thereby enable A3 to obtain refund orders from him. But 

since the very charge against A3 is held as not proved, it is 

not safe to convict A1 for the said offence. Accordingly, A1, 

A3, A7 and A8 are acquitted of the charges under section 465 

and 471 I.P.C.” 

 

27. The Hon’ble Supreme Court in its various decisions holds that a 

hand writing expert opinion cannot be made the basis of conviction 

of person, unless, the expert opinion is corroborated by direct or 

circumstantial evidence. In the decision reported in SPS Rathore 

Vs. Central Bureau of Investigation and Another, (2017) 5 

SCC 817, the Hon’ble  Supreme Court has stated as follows: 

“47.   With regard to the contention of learned senior counsel 

for the appellant-accused that the signature of Ms. Ruchika 

on the Memorandum was forged though she signed the same 

in front of Shri Anand Prakash, Shri S.C. Girhotra, Ms. 

Aradhana and Mrs. Madhu Prakash and they have admitted 

the same, we are of the opinion that expert evidence as to 

handwriting is only opinion evidence and it can never be 

conclusive. Acting on the evidence of any expert, it is usually 

to see if that evidence is corroborated either by clear, direct 

or circumstantial evidence. The sole evidence of a 

handwriting expert is not normally sufficient for recording a 

definite finding about the writing being of a certain person or 

not. A court is competent to compare the disputed writing of 

a person with others which are admitted or proved to be his 
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writings. It may not be safe for a court to record a finding 

about a person’s writing in a certain document merely on the 

basis of expert comparison, but a court can itself compare the 

writings in order to appreciate properly the other evidence 

produced before it in that regard. The opinion of a 

handwriting expert is also relevant in view of Section 45 of 

the Evidence Act, but that too is not conclusive. It has also 

been held by this Court in a catena of cases that the sole 

evidence of a handwriting expert is not normally sufficient for 

recording a definite finding about the writing being of a 

certain person or not. It follows that it is not essential that 

the handwriting expert must be examined in a case to prove 

or disprove the disputed writing. It is opinion evidence and it 

can rarely, if ever, take the place of substantive evidence. 

Before acting on such evidence, it is usual to see if it is 

corroborated either by clear, direct evidence or by 

circumstantial evidence”. 

  

28. Apparently in the case in hand, there is no direct evidence to 

implicate the accused in the alleged incident of forgery. Though 

PW12 the I.O. has deposed about seizure of seals and documents 

from the house of accused Domanik Daimary and Nirmal 

Basumatary through  Ext.-3 and Ext.-4, the seizure lists, but the 

seized articles have not been produced before the Court. The 

seizure witnesses have not supported the prosecution case. They 

have adduced evidence totally ignoring the seizure made by the 

police. In such circumstances non production of seized articles 

during trial before the court by the prosecution created a reasonable 

doubt about the prosecution case. As per the opinion of hand 

writing expert, who was examined as PW11, the specimen 

signatures of accused Domanik Daimary tally with the forged 

signatures in the birth certificates. There is no independent evidence 
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to corroborate the evidence of hand writing expert that the accused 

persons are involved in the alleged forgery of birth certificates. 

Though PW12 the I.O. of the case seized some seals and 

documents from the house of Domanik Daimary and house of 

accused Nirmal Basumatary, but those seized articles were not 

produced before Court and Exhibited by the prosecution. In the 

decision relied on by the learned defence counsel reported in Dipak 

Paul Vs. State of Tripura, 2008 (1) GLJ 701, Hon’ble High 

Court stated that “It is the settled law that the onus of proving the  

facts essential to establish a charge against an accused lies 

upon the prosecution and the evidence must be such as to 

exclude every reasonable doubt about the guilt of the 

accused and the accused cannot be convicted of an offence 

on the basis of conjecture or surmise. It is also a settled law 

that if a reasonable doubt arises in the mind of the court after 

taking into consideration the entire materials before it 

regarding the complicity of the accused, the benefit of doubt 

should be given to the accused. This was so held by the Apex 

Court in the case of Assistant Collector of Central Excise Vs. 

Sayed Mohammad, reported in AIR 1983 SC 168. In the 

present case, a genuine doubt arises since the cited 

witnesses, who have been claimed as witnesses of the seizure 

of the crime materials, in clear term deposed that they were 

asked by the Darogababu to sign on a blank paper, not at the 

place where articles were seized, but at some other places 

and could not say why their signatures were taken by 

Darogababu. The doubt intensified when the prosecution 

failed to produce the seized articles before the Court during 

trial. In such a case, doctrine of benefit of doubt would come 

to operate and the accused would be entitled to acquittal”. 

29. Learned trial court has presumed that as accused Mijul  Ali brought 

material Ext.-1 (the forged birth certificates), therefore, he had 
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knowledge about the signatures marked as Q2 (the forged 

signatures), in material Ext.-1. Such taking of presumption by the 

learned trial court that Mijul  Ali had knowledge about the forged 

signatures in the material Ext.-1 is not supported by any evidence 

on record. None of the prosecution witnesses has deposed that the 

alleged birth certificates are prepared by accused Mijul  Ali. 

Therefore, taking of such presumption by the learned trial court 

does not satisfy the mandate of any provisions of law of evidence. 

 

30. Learned trial court also following the provisions of section 73 of the 

Indian Evidence Act, appeared the signatures of accused Domanik 

Daimary marked as S16 in material Ext.-4 and the signatures of 

Domanik Daimary available in order sheet dated 19-10-11, 01-11-

11, 15-11-11 and 28-11-11 formed an opinion that this signatures 

are made by the same person. 

 

31. In this regard, I would like to go to the provisions of section 73 of 

Indian Evidence Act. Section 73 of Indian Evidence Act read as 

follows: Comparison of signature, writing or seal with others 

admitted or proved.—In order to ascertain whether a signature, 

writing or seal is that of the person by whom it purports to have 

been written or made, any signature, writing, or seal admitted or 

proved to the satisfaction of the Court to have been written or made 

by that person may be compared with the one which is to be 

proved, although that signature, writing, or seal has not been 

produced or proved for any other purpose. 

  The Court may direct any person present in Court to write 

any words or figures for the purpose of enabling the Court to 

compare the words or figures so written with any words or figures 

alleged to have been written by such person. 

32. Thus on perusal of section 73 of Indian Evidence Act would say that 

in addition to the mode of proving hand writing as provided by 
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section 45 and section 47 of Evidence Act this section provides 

another mode by direct comparison with the disputed signature or 

writing or finger impression with one which is admittedly genuine or 

proved to be so in the case in hand. Learned trial court compared 

the signature of accused Domanik Daimary marked as A16 in 

material Ext.-4 and the signatures of Domanik Daimary available in 

the order sheets of the case record. But that in the instant case the 

disputed signature is available in material Ext.-1, the Birth certificate 

which is marked as Q2. Hence, such comparison of the signature of 

the accused appearing in material Ext.-4 with the signature of the 

accused in the order sheets of the case record has rendered no aid 

to arrive at a finding with regard to the disputed signature in the 

forged birth certificate. 

 

33. In view of above discussions made in the foregoing paragraph, it 

appears that there is inconsistency in the evidence of prosecution 

witnesses as to who actually brought the alleged birth certificate to 

PW1, the informant. The prosecution has also failed to examine the 

parents of the persons whose name appeared in the birth 

certificate, who are the material and vital witnesses. The seized 

materials such as seals and documents allegedly seized through 

Ext.-3 and Ext.-4 from the houses of Domanik Daimary and Nirmal 

Basumatary have not been produced and exhibited by the 

prosecution during trial. While the seizure witnesses had turn hostile 

and adduced evidence negating factum of seizure of any such 

articles, the non production of seized materials has created 

reasonable doubts as to the prosecution case. It also appears that 

the opinion of hand writing expert is not corroborated by any clear, 

direct evidence or by circumstantial evidence. The opinion of hand 

writing expert not being conclusive evidence it is unsafe to convict 

the accused/appellants solely on the basis of opinion of expert.  
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34. Having regard to the deficiency of the evidences on record, in the 

attending facts and circumstances, in my considered opinion the 

accused appellants are entitled to benefit of doubt. 

 

35. Having perused closely the Judgment and Order impugned in the 

present appeal and in the background of the analysis of the 

evidence made, I do not find myself in agreement with the 

conclusions recorded by learned trial court on the basis of the 

evidence on record. 

 

36. In the wake of the above, the impugned Judgment and Order is 

interfered with. The appeal is allowed on contest. The appellants are 

directed to be set at liberty forthwith. 

 

37. Send down the original case record being GR Case No. 1279/13 to 

the learned trial Court alongwith a copy of this Judgment and Order. 

 

38. Given under my hand and seal of this court on this 17th, March, 

2018, in the open Court. 

 

 

Dictated and Corrected 

 

 

(N.Talukdar)      (N.Talukdar) 
 
Addl. Sessions Judge   Addl. Sessions Judge 

 

 

 

 

 


